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MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERTS%(

SUBJECT: Soliciter General Filing in
Secretary, United States Department
of Education v. Bettv-Louise Felton

Today the Solicitor General will file a jurisdictional
statement before the Supreme Court to appeal the decision of
the United States Court of Appeals for the Second Circuit in
the above-referenced case. Titie I of the Elementary and
Secondary Education Act of 1965, 20 U.S.C. § 2701 et seg.,
established a program under which Federal funds are used to
pay teachers for remedial reading, remedial mathematics, and
English as a2 second language instruction. 1In enacting Title

I, Congress specified that these programs were to be available

to educationzlly deprived children in private schools as
well as those in public schools. On July 9, 1984, the
United States Court of Appeals for the Second Circuit,
considerinc a case originating in New York, held that Title
I was unconstitutional. The court ruled that Title I
violated the Establishment Clause by authorizing use of
federal funds to send public teachers into religious schools
to carry on instruction. i

In his filing today the Solicitor General contends that the
Establishment Clause does not erect a per se barrier to
sending public teachers to religious schools for remedial
instruction, and that the facts of this case dc not present
the dancgers of excessive entanclement betweer church and
state that the Establishment Clause was designed to prevent.
The Solicitor General notes that the Supreme Court has
already agreea to hear School District of the Citv of Grand
Rapids v. Ball, cert. granted, No. E3-990. TrLat case,
arisincg from the Sixth Circuit, concerns a state program
similar in many respects to Title I. The Solicitor General
recommencs that the Court note probable jurisdiction in
Felton (the eguivalent to a grarnt of certiorari in an
appeal), and consolidate the case with Bzll.

Corsistent with our usuazl practice in such czses, I have
breparec & memorandum fior Bazroody, copv to Speekes, advising
them of the filing.
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August 1C, 1984

MEMORANDUM FOR MICHAEL E. BARQOODY )
DEPUTY ASSISTANT TO THE PRESIDENT

DIREC;E?L&EEBLIC FPAIRS

FROM: FRED ¥{ FIELDING
COUNSEL TO THE PRESIDENT

SUBJECT : Solicitor General Filing in
Secretary, United States Department
of Education v. Betty-Louise Felton

Today the Solicitor General will file a2 jurisdictional
statement before the Supreme Court to appeal the decision of
the United States Court of Appeals for the Second Circuit in
the above-referenced case. Title I cof the Elementary and
Secondary Education Act of 1965, 20 U.S.C. § 2701 et segq.,
established 2z program under which Federal funds are used to
pay teacheres for remedial reading, remedial mathematics, and
English as & second language instruction. In enacting Title
I, Congress specified that these programs were to be available
to educationally deprived children in private schools as
well as those in public schools. On July 9, 1984, the
United States Court of Appeals for the Second Circuit,
considering a case originating in New York, held that Title
I was unconstitutional. The court ruled that Title I
violated the Establishment Clause by authorizing use of
federal funds to send public teachers into religious schools
tc carry on instruction.

In his filing today the Solicitor General contends that the
Establishment Clause does not erect a per se barrier to
.sending public teachers to religious schools for remedizl
instruction, and that the facts of this case do not present
the dangers of excessive entanglement between church and
state that the Establishment Clause was designed to prevent.
The Solicitor General notes that the Supreme Court has
already agreed to hear School District of the City of Grand

Rapids v. Ball, cert. granted, No. 82-990. That case,
arising from the Sixth Circuit, concerns a state program
similar in many respects to Title I. The Solicitor General

recommends thaet the Court note probable jurisdiction in
Felton (the eguivslent tc z grant of certiorari in an
eappeal}, and consolidate the case with Ball.

cc: Larry Speakes
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QUESTION PRESENTED

Whether Title I of the Elementary and Secondary
Sducation Act of 1965, which authorizes federal funding
of remedial education for all educationally deprived chil-
dren in low-income areas, violates the Kstablishment
Clause of the First Amendment insofar as it authorizes
the funding of secular remedial classes taught by public
school teachers under public school control on the prem-
ises of religious schools.




PARTIES TO THE PROCEEDING

The Secretary of Education and the Chancellor of the
Board of Edueation of the City of New York were
named as defendants and were appellees in the court of
appeals. Yolanda Aguilar, Lillian Colon. Miriam
. Martinez, and Belinda Willlams intervened as defend-
ants in the district court and were appellees in the
court of appeals. Betty-Louise Felton, Charlotte Green,
Barbara Hruska, Mervl A. Schwartz, Robert H. Side,
and Allen H. Zelon were the plaintiffs in the distriet
court and appellants in the court of appeals.

...............................................................................................................



In the Supreme Court of the Wnited States

OcCTOBER TERM, 1984

No.

SECRETARY, UNITED STATES DEPARTMENT OF
EDUCATION, APPELLANT

.

BETTY-LOUISE FELTON, ET AL.

ON APPEAL FROM THE UNITED STATES COURT
OF APPEALS FOR THE SECOND CIRCUIT

JURISDICTIONAL STATEMENT

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
1a-54a) is not yet reported. The opinion of the district
court (App., infra, 55a-59a) is unreported. The opinion
in National Coalition for Public Education and Reli-
gious Liberty v. Harris (App., infra, ), on which the
district court relied, is reported at 489 F. Supp. 1248.

JURISDICTION

The judgment of the court of appeals (App., infra,
104a-105a) was entered on July 9, 1984. A notice of ap-
peal (App., infra, 106a-107a) was filed on August 2,

...............................................................................................................
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1984. The jurisdiction of this Court is invoked under 28
U.S.C. 1252. See Parker v. Levy, 417 U.S. 733,
742-743 n.10 (1979).1

! The court of appeals held that the Establishment Clause of
the First Amendment forbids the expenditure of funds appro-
priated under Title I of the Elementary and Secondary Educa-
tion Act of 1965, 20 U.S.C. 2701 et seq., on remedial instruction
for students of nonpublic religiously oriented schools, if that in-
struction occurs on the premises of those schools. As this Court
has held (Wheeler v. Barrera, 417 U.S. 402, 422-423 (1974)) and
as the court of appeals explicitly recognized (App., infra, 6a
n.2, 24a), Title I authorizes such expenditures. Indeed, the leg-
islative history of Title I shows that Congress specifically con-
templated on-premises instruction (S. Rep. No. 146, 89th
Cong., 1st Sess. 12 (1965)), and a regulation specifies, that such
instruction is to be provided only “to the extent necessary to”
satisfy the statutory mandate that comparable services be
supplied to public and nonpublic school students (34 C.F.R.
200.73(a)).

We submit that the court of appeals has, therefore, “held [Ti-
tle I] unconstitutional as applied to a particular circumstance”
(United States v. Darusmont, 449 U.S. 292, 293 (1981)) and an
appeal lies to this Court under 28 U.S.C. 1252. See California
v. Grace Brethren Church, 457 U.S. 393, 404-407 (1982). Cf.
United States v. Rock Royal Cooperative, Inc., 307 U.S. 553
(1939). While the court of appeals did not explicitly state that
Title I was unconstitutional as applied, such a determination
“‘was a necessary predicate to the relief” that it granted
(United States v. Clark, 445 U.S. 23, 26 n.2 (1980)).

We note that in Flast v. Cohen, 392 U.S. 83, 88-91 (1968),
this Court held that a claim that New York City’s Title I pro-
gram violated the Establishment Clause—the same claim that is
made by plaintiffs here—was properly brought before a three-
judge court convened pursuant to 28 U.S.C. (1970 ed.) 2282.
The interpretation of Section 2282 sheds light on the meaning of
Section 1252 because Section 2282 provided for a three-judge
court when an injunction was sought against the enforcement of
an Act of Congress “on grounds of unconstitutionality” and both
Section 1252 and Section 2282 were enacted as part of the same
statute (Judiciary Act of 1937, ch. 754, §§ 2, 3, 50 Stat. 752.

If the Court determines that it lacks appellate jurisdiction in
this case, we request that it treat this Jurisdictional Statement

...............................................................................................................
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CONSTITUTIONAL, STATUTORY, AND REGULATORY
PROVISIONS INVOLVED
The relevant constitutional, statutory, and regula-
tory provisions are set out at App., infra, 108a-127a.

STATEMENT

1. On February 27, 1984, this Court granted certio-
rari in School District of the City of Grand Rapids v.
Ball, No. 83-990, to consider whether it is a per se vip-
lation of the Establishment Clause for a local school dis-
trict, pursuant to a state-funded enrichment and reme-
dial educational brogram made available to all children
in the district, to provide secular supplementary in-
struction to nonpublic school students on the premises
of religiously oriented schools. The United States filed
a brief amicus curiae in Grand Rapids,? pointing out
that Title I of the Elementary and Secondary Educa-
tion Act of 1965, 20 U.S.C. 2701 et seq., authorizes fed-
eral grants-in-aid to local educational agencies for the
purpose of improving the education of economically and
educationally deprived children. Our brief explained
that Title I “specifically requires that provisions be
made for the participation of eligible students who at-
tend nonpublic schools”, ‘and that “[mlany local educa-
tional agencies have met this requirement by providing
Title I remedial education services to eligible children
on the premises of nonpublic schools.” 83-990 U.S. Br.
1-2. We noted that the validity of the Title I program is
being litigated in various federa] courts, and that “this
Court’s decision [in Grand Rapids] is likely to have a
substantial impact on the lower courts’ consideration of
the somewhat analogous legal and factual issues pre-
sented in the pending Title I cases.” 83-990 U.S. Br. 8.

as a petition for a writ of certiorari (see 28 U.S.C. 2103) and
grant the petition.

2 We have sent copies of this brief to the appellees.

---------------------------------------------------------------------------------------------------------------
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This case is one of the pending federal cases we
identified in which the validity of the federal Title I
program has been drawn into question. See 83-990 U.S.
Br. 2. On July 9, 1984, the United States Court of Ap-
peals for the Second Circuit held in this case that the
Establishment Clause renders Title I unconstitutional
insofar as it authorizes the inclusion of students of reli-
giously oriented nonpublic schools in a program that
makes on-premises remedial education available on an
across-the-board basis to all public and nonpublic school
children who are economically and educationally de-
prived. We now seek review of that decision.

2. Congress enacted Title I in order to “‘bring better
education to millions of disadvantaged youth who need
it most’” (S. Rep. 146, 89th Cong., 1st Sess. 5 (1965)
(citation omitted)).3 For nearly two decades, Title I has
provided federal funds “to local educational agencies
serving areas with concentrations of children from low-
income families” for the purpose of “expand|ing] and
improv[ing]” local educational programs that help meet
“the special educational needs of educationally deprived
children” (20 U.S.C. 2701). Title I funds typically sup-

3 Effective July 1, 1982, Title I was superseded by Chapter 1
of the Education Consolidation and Improvement Act of 1981,
Pub. L. No. 97-35, 95 Stat. 464 (codified at 20 U.S.C. 3801 et
seq.). Chapter 1 continues to provide federal financial assist-
ance to meet the special educational needs of the educationally
deprived children served under Title I (see 20 U.S.C. 3801), and
its provisions concerning the participation of children in private
schools are virtually identical to those of Title I. Compare 20
U.S.C. 2740 with 20 U.S.C. 3806. See also App., infra, 3a n.1.
Because there are no material differences between the two stat-
utes, and because the declaratory and injunctive relief ordered
by the court of appeals (see id. at 54a) is not affected by the
changes made by Chapter 1, this case is not moot. See, e.g.,
Schall v. Martin, No. 82-1248 (June 4, 1984), slip op. 7 n.2.
Like the court of appeals, we will continue to refer to the pro-
gram as “Title 1.”

...............................................................................................................
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port programs such as remedial reading, remedial
mathematics, and English as a second language (see
H.R. Rep. 1137, 95th Cong., 2d Sess. 6 (1978)).

Local educational agencies seeking Title I funds sub-
mit an application, describing the programs for which
funding is sought, to a state agency for approval. The
state agency must file certain assurances with the De-
partment of Education, which has authority to adminis-
ter the program at the federal level and distribute ap-
propriated funds. 20 U.S.C. 3802, 3871, 3876. The
statute specifies criteria that a local program must
meet in order to qualify for Title I funds. 20 U.S.C.
3805(b). In particular, the program must channel funds
to students (i) who are educationally deprived, that is,
who perform at a level below normal for their age, and
(ii) who live in an area that has a high concentration of
families with incomes below the poverty level. 28
U.S.C. 3805(b).

Congress was aware that many families in low-
income urban areas send their children to nonpublic
schools. See Wheeler v. Barrera, 417 U.S. 402, 405-406
(1974). Congress made it clear that students are not to
be discriminated against in the provision of Title I ben-
efits because they attend nonpublic schools: the statute
requires each recipient local agency to ensure that
“le]xpenditures * * * for educationally deprived chil-
dren in private schools shall be equal (taking into ac-
count the number of children to be served and the spe-
cial educational needs of such children) to expenditures
for children enrolled in the public schools” (20 U.S.C.
3806(a); see also Wheeler, 417 U.S. at 420-421; S. Rep.
146, supra, at 11-12).

In particular, this Court has already recognized that
Title I authorizes funds for remedial instruction of
nonpublic school students, by public school teachers, on
the premises of nonpublic schools. See Wheeler, 417
U.S. at 422-423. The statute and its implementing regu-

---------------------------------------------------------------------------------------------------------------
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lations carefully specify the conditions under which
such instruction will be permitted. The legislative his-
tory of Title I states that “public school teachers will be
made available to other than publie school facilities only
to provide specialized services which contribute partic-
ularly to meeting the special educational needs of
educationally deprived children (such as therapeutic,
remedial or welfare services) and only where such spe-
cialized services are not normally provided by the
nonpublic school” (S. Rep. No. 146, supra, at 12). See
also 111 Cong. Rec. 5747-5748 (1965) (remarks of Reps.
Carey and Perkins). Regulations require the recipient
local educational agency to “exercise administrative di-
rection and control over [the] funds and property” used
in Title I programs (34 C.F.R. 200.70(c)) and specifi-
cally mandate that local educational agencies provide
Title I services to nonpublic school children only by
using public employees or contracting with a person or
organization “independent of the private school and of
any religious organizations” (34 C.F.R. 200.70(d)(1)).
The regulations permit educational services funded by
Title I to be provided on the premises of the nonpublic
school only “[tlo the extent necessary to provide equit-
able services” to public and nonpublic school students
and only if those services “are not normally provided by
the private school” (3¢ C.F.R. 200.73(2) and (b)). A
public educational agency “must keep title to and exer-
cise continuing administrative control of all equipment
and supplies * * * acquire[d] with [Title I} funds” (34
C.F.R. 200.74(a)). :

3. This case concerns the largest Title I program in
the nation, that operated by the Board of Education of
the City of New York. This program has now been in
operation for 18 years, and the facts concerning its op-
eration have been developed in detail in the record of
this case. Those facts are essentially undisputed (App.,
infra, 10a, 56a n.1.).

...............................................................................................................
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Approximately 13% of the over 300,000 students en-
rolled in Title I programs in New'York City attend
nonpublic schools, most of which are religiously ori-
ented (App., infra, 7a; C.A. App. A32, AB0-A81). Title
I students are taught remedial reading, remedial math-
ematics, and English as a second language, and are pro-
vided a clinical and guidance program designed to en-
hance achievement in those subjects (App., infra,
10a-11a). In accordance with Title I and its imple-
menting regulations (see S. Rep. 146, supra, at 12; 34
C.F.R. 200.73(b)), Title I funds are not used to provide
a program to the students of a nonpublic school if that
school is itself offering a similar remedial program.

Initially, the Board did not offer Title I instruction on
the premises of nonpublic schools. Instead, it required
nonpublic school students who wished to participate in
Title I programs to travel to public schools after regu-
lar school hours. Attendance at these sessions was
poor. The Board then decided to hold some Title I
classes in the nonpublic schools but after regular school
hours. App., infra, 7a. This approach proved
unsuccessful for similar reasons: “both students and
teachers were tired, * * * there was concern about the
safety of children travelling home after dark or in in-
clement weather, and * * * communication between Ti-
tle T teachers and other professionals and the regular
classroom teachers of the nonpublic schools was virtu-
ally impossible” (id. at 8a).

The Board then considered holding the remedial
classes for nonpublic school students in the public
schools during school hours, but this plan was aban-
doned because of concerns that it would violate the
New York Constitution (App., infra, 8a). In addition, a
study showed that the transportation and other non-
instructional costs that would have been incurred by
conducting Title I classes for nonpublic school students
at sites away from their schools would have amounted

...............................................................................................................
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to 42% of the entire Title I budget for nonpublic school
children. In order to pay these costs, the Board would
have had to deny Title I services to more than one-third
of the nonpublic school students who were eligible for
them (App., nfra, 8a, T2a-732).

After unsuccessfully “experimenting with [these]| al-
ternative programs” (App., nfra, 71a), the Board de-
cided, in 1966, to provide Title I instruction on the
premises of nonpublic schools during school hours. All
the teachers and other professionals who provide Title I
services, with the exception of some physicians under
special contract, are regular full-time employees of the
Board. Teachers who are willing to teach Title I classes
are assigned to nonpublic schools by the City. The
Board does not inquire into teachers’ religious affilia-
tions when making assignments; the undisputed evi-
dence is that the vast majority of the Title I teachers
work in nonpublic schools with a religious affiliation dif-
ferent from their own. App., infra, 11a-12a, 74a. In ad-
dition, 78% of the teachers, and all of the non-teacher
professionals, spend fewer than five days a week in any
one school and work in more than one school in the
course of the week.

The program of on-premises Title I instruction of
nonpublic school students is designed to “‘create| | the
unusual situation in which an educational program may
operate within the private school structure but be to-
tally removed from the administrative control and re-
sponsibility of the private school’” (App., infra, 14a (ci-
tation omitted)). Title I teachers are issued detailed
written instructions and oral instructions that empha-
size that they are independent public service employees
who are In no way responsible to the nonpublic school
authorities. The nonpublic school principals are also in-
formed of the requirement that the Title I teachers’
role be kept distinct from the school’s religious aspects.
Title I teachers are instructed not to introduce any reli-

...............................................................................................................
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gious matters into their programs. They are also in-
structed not to engage in team teaching or cooperative
instructional activities; they may consult with a non-
public school teacher about a student’s needs, but if
they do they are not to engage in any religious discus-
sion. App., infra, 12a, 74a.

Pursuant to instructions given by the Board to par-
ticipating nonpublic schools, Title I teachers use class-
rooms that are specifically designated for Title I in-
struction and that are free from any religious symbols.
The nonpublic schools are not reimbursed for the class-
room space. Both the nonpublic schools and the Title I
teachers are informed that the Title I teachers have
sole responsibility for selecting students for the pro-
gram. The materials used in the classes have no reli-
gious content. Moreover, the Board retains title to the
materials and equipment used in Title I classes; the
teachers are instructed to keep the materials locked in
storage cabinets when they are not in use, and the ma-
terials are subject to an annual inventory. App., infra,
13a, 74a-75a.

Each Title I teacher is supervised by a field supervi-
sor, employed by the Board, who is to make at least
one unannounced visit a month to the Title I elassroom.
The field supervisors answer to the Board’s program
coordinators, who also make occasional unannounced
visits. In addition, the Board holds monthly training
sessions for those employees serving as Title I profes-
sionals. No Title I teacher, in the entire time that on-
premises instruction has been provided, has complained
that nonpublic school authorities were attempting to in-
terfere in his work for religious reasons; nor is there
any recorded complaint that a teacher was injecting re-
ligious matter into a class. App., infra, 13a-14a,
1256-1257.

4. This suit was brought in 1978 in the United States
District Court for the Eastern District of New York by

..............................................................
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six federal taxpayers. The plaintiffs alleged that the
Constitution prohibits public employees from providing
remedial education on the premises of religiously ori-
ented nonpublic schools. They sought declaratory and
Injunctive relief against the operation of New York
City’s Title I program. Four individuals whose children
attend private elementary schools in New York City
and receive Title I educational assistance subsequently
intervened as defendants (App., infra, 9a-10; C.A. -
App. A2, A3-AT7).

The district court stayed proceedings in this case
pending the outcome of another suit, also challenging
New York City’s program of on-premises Title I in.
struction, that was pending before a three-judge court.
National Coalition Jor Public Education & Religious
Liberty (PEARL) v. Harris, 489 F, Supp. 1248
(S.D.N.Y.), appeal dismissed for want of jurisdiction,
449 U.S. 808 (1980) (App., infra, 60a-103a). The three-
Judge court in PEARI], upheld the constitutionality of
the program. The parties to this case then stipulated
that this case would be heard on the record developed
in PEARL, as supplemented by various affidavits and
documents (App., mfra, 10a, 56a).

The district court granted summary judgment for the
defendants (App., nfra, 55a-57a). The court agreed
with the reasoning of the three-judge court in PEARL
and rejected the plaintiffs’ argument that Meek v,
Pittenger, 421 U.S. 349, 367-373 (1975), compelled the
conclusion that the Title ] program was unconstitu-
tional (App., infra, 56a-57a);

Simply put, the relevant equivalent of the exten-
sive evidence derived from the many years of oper-
ation of the Title I program was not before the
courts in Meek, * # #

* ok [Allthough arguably some of the circum-
stances of the title I program parallel the State
brogram in Meek, the direct evidence demon-

...............................................................................................................
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strates that the concerns of the Meek Court about
the potential for the unconstitutional mingling of
government and religion in the administration of
this type of program have not materialized. Un-
doubtedly, the Supreme Court will not ignore the
direct evidence of how Title I has functioned and
operated in New York City’s nonpublic schools for
some seventeen (17) years in favor of plaintiffs’
conjecture about the possibility of unconstitutional
government activity * * ¥,

The court of appeals, relying principally on Meek v.
Pittenger, supra, reversed (App., infra, la-54a). The
court of appeals did not question any of the factual con-
clusions reached by the district courts that had consid-
ered New York’s Title I program (see id. at 10a). In-
deed, the court of appeals stated (id. at 4a):

We have no doubt that the program here under
serutiny has done much good and that, apart from
the Establishment Clause, the City could reason-
ably have regarded it as the most effective way to
carry out the purposes of the Act. We likewise
have no doubt that the City has made sincere and
largely successful efforts to prevent the public
school teachers and other professionals whom it
sends into religious schools from giving sectarian
instruction or otherwise fostering religion.

The court of appeals also noted that “|w]hile other ways
of using Title I funds for the benefit of students in reli-
gious schools can be found, these * * * are almost cer-
tain to be less effective, more costly, or both” (id. at
52a) and remarked that it could understand why the
district court and the three-judge court in PEARL
“struggled to find constitutional justification for a pro-
gram that apparently has done so much good and little,
if any, detectable harm” (ibid.).

The court nevetheless ruled, principally on the au-
thority of Meek, that “the Establishment Clause, as it
has been interpreted by the Supreme Court * * * con-

...............................................................................................................
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| stitutes an insurmountable barrier to the use of federal
funds to send public school teachers and other profes-
sionals into religious schools to carry on instruction, re-
medial or otherwise” (App., infra, 4a; see id. at
36a-39a, 50a-53a). The court of appeals interpreted
Meek as creating a per se rule that the supervision
needed to ensure that public employees do not further a
nonpublic school’s religious purposes necessarily cre-
ates “a constitutionally excessive entanglement of
church and state” (id. at 36a (footnote omitted)). The
court specifically stated that it was not ruling on “the
merits of the argument” that the supervision of public
school teachers in a nonpublic school need not create an
unconstitutional degree of entanglement (id. at 33a); it
made clear that it simply felt itself to be bound by the
dictates of Meek. The court of appeals refused to con-
sider the contention that the facts in the record about
the actual operation of the New York program demon-
strated that public employees can teach in religiously
affiliated schools without endangering the values under-
lying the Establishment Clause; the court stated that
this Court in Meek “was aware that programs having
S safeguards like the City’s could be devised and might
prove sufficient to prevent teachers and counselors
from fostering religion” (id. at 37a n.16) but had
nonetheless ruled that all such programs necessarily vi-
olate the Establishment Clause.

THE QUESTION IS SUBSTANTIAL

The court of appeals has invalidated a central feature
of the nation’s largest, most important, and most sue-
cessful federal program for improving the education of
disadvantaged children. Even though the court had be-
fore it an extensive and undisputed factual record, its
decision rests not on an assessment of the actual opera-

- tion of the program at issue but on a prior supposi-
tions about the effects of allowing public employees to
teach in nonpublic schools. Contrary to the court of ap-

...............................................................................................................
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peals, this Court’s decisions do not establish a per se
rule absolutely forbidding public employees from pro-
viding remedial instruction on the premises of reli-
giously oriented schools. Moreover, the facts of this
case furnish no basis for concluding that New York
City’s Title I program fosters a constitutionally imper-
missible degree of entanglement between church and
state or violates the Establishment Clause in any other
way. Further review is therefore warranted.

1. “Under the precedents of this Court a [measure]
does not contravene the Establishment Clause if it has
a secular * * * purpose, if its principal or primary ef-
fect neither advances or inhibits religion, and if it does
not foster an excessive entanglement with religion.”
Committee for Public Education and Religious Liberty
v. Regan, 444 U.S. 646, 653 (1980); see, e.g., Lemon v.
Kurtzman, 408 U.S. 602, 612-613 (1971). There is no
question that the Title I program has the secular pur-
pose of providing educational opportunities for disad-
vantaged children (see App., infra, 76a-77a); plaintiffs
have so conceded (C.A. Br. 20). It is also clear that the
Title I program does not have the principal or primary
effect of advancing religion. Title I remedial instruction
is provided to all school children, in public and
nonpublic schools alike, on an equal basis. See Mueller
v. Allen. No. 82-195 (June 29, 1983), slip op. 8-9. The
undisputed record demonstrates that Title I teachers in
New York City’s nonpublic religiously oriented schools
did not further the religious mission of those schools at
any time; they taught secular subjects and there is no
evidence that they ever injected religious material into
their classes. Of course, the availability of on-premises
remedial instruction may have made the religiously ori-
ented schools more attractive to students and their par-
ents than they would otherwise have been, but it is set-
tled that that possibility does not make the program of
on-premises instruction suspect under the Establish-
ment Clause. See, e.g., Board of Education v. Allen,

...............................................................................................................
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392 U.S. 236, 242 (1968); Everson v. Board of Educa-
tion, 330 U.S. 1, 17 (1947).

As the court of appeals explicitly stated (App., infra,
38a), the sole basis of its holding was its conclusion that
New York City’s Title I program brings about exces-
sive entanglement between the government and reli-
giously oriented schools. The court ruled that constitu-
tionally impermissible entanglement results from “the
active and extensive surveillance which the City has
provided” to ensure that Title I teachers do not aid the
religious mission of nonpublic schools (id. at 39a).% But
the only “surveillance” involved in New York City’s Ti-
tle I program is the supervision of public school employ-
ees by public education authorities. The City does not
conduct any “surveillance” of persons subject to the au-
thority of any nonpublic school (ef. Lemon, 403 U.S. at
614-621) or in any way involve itself in the “details of
administration” of a religious institution (id. at 615,
quoting Walz v. Tax Commission, 397 U.S. 664, 695
(1970) (opinion of Harlan, J.)). The requirements
imposed on the nonpublic school by virtue of the fact
that instruction takes place on its premises are
unambigious and resemble those of other public regula-
tory programs, such as fire and building safety codes:
the nonpublic school must maintain a classroom in a cer-
tain condition and must allow supervisors on the prem-
ises for unannounced inspections.> The City's supervi-

4 1t is at least ironic that the Establishment Clause should be
deemed violated for the very reason that scrupulous care has
been taken to guard against its violation.

5 The Title I program involves certain other limited contacts
between public employees and nonpublie school personnel—for
example, they must discuss scheduling problems and other mi-
nor administrative details (see C.A. App. A55, A58) and consult
about students’ educational needs (see App., infra, 12a)—but
these contacts would occur even if Title I classes were taught on
the premises of public schools. Moreover, consultations about
minor administrative concerns are most unlikely ever to impli-
cate religion (see C.A. App. A58), and any public welfare
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sion of the Title I teachers, by contrast, covers more
facets of their day-to-day performance and may require
the supervisors to make subjective judgments. But
such supervision does not entangle church and state; it
only “entangles” the public education authorities with
their own employees.

It is true that one purpose of the supervision is to en-
sure that Title I teachers do not inject any impermissi-
‘ble religious material into their classes. But public
school authorities routinely supervise all of their
teachers partly for the purpose of ensuring that they do
not improperly impose on their students their personal
views on religion or other sensitive subjects. This
Court has upheld off-premises remedial instruction, by
public school teachers, of classes composed entirely of
sectarian school students. Wolman v. Walter, 433 U.S.
229, 246-248 (1977). There is no justification for the
court of appeals’ conclusion that the mere fact that such
a class is conducted on nonpublic school premises neces-
sarily and inevitably means that the government’s su-
pervision of its own employees will involve an “entan-
glement” with religion.

Meek v. Pittenger should not be considered
controlling in this case. Meek involved a state statute
that provided for, among other things, remedial in-
struction by public school teachers on the premises of
nonpublic schools. The Court invalidated this program
on entanglement grounds, but its holding rested in sig-
nificant part on the conclusion that the statute “cre-
ate[d] a serious potential for divisive conflict over the
issue of aid to religion—‘entanglement in the broader
sense of continuing political strife’” (421 U.S. at 372,
quoting Committee for Public Education and Religious
Liberty v. Nyquist, 413 U.S. 756, 794 (1973); see App.,
infra, 94a-95a n.12). This danger was present because
state aid to nonpublic school students and state appro-

agency that deals with a sectarian school student may have oc-
casion to consult with his teachers.

...............................................................................................................
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priations for public schools were addressed by separate
statutory schemes and considered by the legislature—
in an annual appropriations process—independently of
each other (see 421 U.S. at 352, 372). As a result, the
amount of aid to be provided to nonpublic school stu-
dents would have been a subject of recurring contro-
versy, creating of repeated confrontationis] between
proponents and opponents of the * * * program [and]
# % # political fragmentation and division along reli-
gious lines” (id at 372). Title I, by contrast, is a single
statitory scheme that provides aid to students in both
public and nonpublic schools according to a fixed rule of
per-student parity. See 20 U.S.C. 3806(a). As a result,
Title I does not focus debate on the amount of aid to be
given to nonpublic school students. In its nearly 20
years of operation, Title I has not precipitated religious
division in the political arena; the court of appeals did
not suggest otherwise. The danger of “political entan-
glement” that was an important basis of the holding in
Meelk therefore does not call into question the validity
of any Title I program.

More important, the state program at issue in Meek
was challenged soon after it was enacted, and the rec-
ord provided little information on how it was imple-
mented. See App., infra, 96a-97a. The Court accord-
ingly did not have an opportunity to determine whether
a comparable program could be administered in a way
that would prevent excessive entanglement.® In this
case, however, the Court has before it a record demon-
strating that New York City has avoided the dangers
identified by the Court in Meek.

For example, a premise of the decision in Meek was
that the remedial instruction would be offered under
circumstances “in which an atmosphere dedicated to the

6 See also Regan, 444 U.S. at 661 (Meek did not hold “that
any aid to even secular education functions of a sectarian school
# * * jg suspect since its religious teaching is so pervasively in-
termixed with each and every one of its activities”).

..........................................................................
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advancement of religious belief is constantly main-
tained” (421 U.S. at 371). By contrast, in Wolman v.
Walter, supra, the Court upheld the provision of reme-
dial instruction to sectarian school students by public
school teachers when “the services are to be offered un-
der circumstances that reflect their religious neutral-
ity” (433 U.S. at 247). Here, New York has taken care
to offer Title I instruction only in circumstances that re-
flect religious neutrality.

Similarly, in State ex rel. School District of
Hartington v. Nebraska State Board of Education, 188
Neb. 1, 195 N.W. 2d 151, cert. denied, 409 U.S. 921
(1972), the Nebraska Supreme Court upheld a Title I
program that provided remedial instruction on the
premises of a Catholic high school; Justice Brennan,
concurring in the denial of certiorari, explained that
“the school district * * * [has] no part whatever in the
curriculum of the parochial school either by way of sub-
sidy of its costs through financing of teaching or other-
wise. The remedial reading and remedial mathematics
courses * * * operate completely independently of that
curriculum and of the Catholic school administration.”
409 U.S. at 926. The record in this case shows that
New York City’s Title I program operates in the same
way.

2. As we have noted, in School District of the City of
Grand Rapids v. Ball, cert. granted, No. 83-990, this
Court has agreed to review a question similar to that
presented here in the context of a state program that
resembles Title I in some, but not all, respects; the par-
ties in Grand Rapids agree that there are “important
differences” between Title I and the Grand Rapids pro-
gram (Br. in Opp. 6; see Pet. 26). We have discussed
the similarities and differences between the Grand
Rapids program and Title I in the Brief for the United
States as Amicus Curiae in Grand Rapids (83-990 U.S.
Br. 25-30). As we explain there, a decision by this
Court in favor of the parties challenging the state pro-
gram at issue in Grand Rapids will not necessarily re-

...............................................................................................................
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solve the constitutionality of Title I instruction of the
kind involved here. We believe that this case should be

and state efforts to Improve the education of American
children on an across-the-board basis—one that does
not discriminate against those who choose to exercise

a. The court of appeals’ decision strikes down an inte-
gral aspect of a large and very important federa] educa-
tion program, It is therefore appropriate for the Court
to review the court of appeals’ decision without the ad-
ditional delay that would be occasioned by an order re-
manding this case for further consideration in light of
Grand Rapids.

Annual appropriations under Title I are on the order
of $3 billion, and over five million students participated
in Title I brograms in a recent year (C.A. App. A251).
As we have noted (see page | supra), when Congress

“ In order to enable the Court tq hear Grand Rapids without
undue delay, we will be prepared to file a brief on the merits in
this case by October 15, 1984. This should enable the Court, if it

...............................................................................................



19

enacted Title I it was aware that many disadvantaged
students attend nonpublic schools, and it was concerned
that they not be denied equal benefits because their
parents chose to provide them that form of education.
As this Court has said about Title I, “[t]The Congress
* * * recognized that all children from educationally
deprived areas do not necessarily attend the public
schools, and * * * since the legislative aim was to pro-
vide needed assistance to educationally deprived chil-
dren rather than to specific schools, it was necessary to
include eligible private school children among the bene-
ficiaries of the Act.” Wheeler v. Barrera, 417 U.S. 402,
405-406 (1979) (emphasis in original; footnote omitted).

The public officials whom Congress made responsible
for administering the Title I program at issue in this
case concluded, after experimenting with alternative
programs, that it would be self-defeating to attempt to
provide remedial education to nonpublic school students
in any way other than on the premises of the nonpublic
school. See pages - , supra. The record of this case
shows—and every court that has considered the record
has agreed—that their conclusion was amply justified.
The court of appeals itself recognized that as a result of
its decision, many students who now receive Title I re-
medial instruction would no longer be able to do so (see
App., infra, 4a, 8a, 52a).

The court of appeals’ decision has, therefore, frus-
trated Congress’s intentions in a direct way. This Court
should review promptly—without a second round of
proceedings in the court of appeals—a decision that has

- such a far-reaching impact and that is so inconsistent
with Congress’s design. Congress’s principal purpose in
enacting 28 U.S.C. 1252 (the statute under which we
invoke the Court’s jurisdiction) was to ensure prompt
review by this Court of judicial decisions that affect
many persons and frustrate Congress’s intentions. See,
e.g., Heckler v. Edwards, No. 82-874 (Mar. 21, 1984),
slip op. 11-12 & nn. 14, 16, 19; McLucas v.
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DeChamplain, 421 U.S. 21, 31 (1975); H.R. Rep. No.
212, 75th Cong., 1st Sess. 2 (1937).8

C—80-0501-L(B) (W.D. Ky,. filed Oct. 1, 1980); Wamble
V. Bell, Civil No, 77-0254-CV-W.g (W.D. Mo. filed
Apr. 4, 1977). It Seems likely that this important congt;.
tutional question, which arises so frequently, will at
Some point have to e resolved by this Court. This case
Is a pa.rticularly-perhaps uniquely—appropriate one
for the Court to review for that purpose, It presents

® The sponsor of the bill that became Section 1252 stated that
its purpose was to “shutf ] off 5 long period of Suspense for the
litigants in other cases” if a federg] statute were declared yp-
constitutional (81 Cong. Rec. 3254 (1937) (remarks of Rep. Sum-
ners); as we note (page infra), other challenges to Title
Programs are now Pending. This Court has already hejq that a

cause confusing approaching paralysis to Surround the chal.
lenged statute.” Figgs V. Cohen, 892 U.8. 83, 89-99 (1968).

................
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the Establishment Clause question in the context of a
major national program. Moreover, the court of ap-
peals’ ruling applies to the largest Title I program in
the nation; the remedial education of one-fifth of all the
nonpublic school students in the nation who receive Ti-
tle I services will be affected by the decision in this case
(see C.A. App. A32, A251). The issues have been con-
sidered by a three-judge court as well as by the district
court and court of appeals below.

Perhaps more important, the record in this case pro-
vides a detailed—and essentially undisputed—portrait
of the operation of an on-premises instructional pro-
gram over a period of more than 15 years. In Wheeler
v. Barrera, supra, this Court, after granting certiorari
on the question of the constitutionality of on-premises
Title I instruction, declined to resolve the issue in part
precisely because it lacked concrete facts about the op-
eration of any particular program (417 U.S. at 426):

[If] on-the-premises parochial school instruction
[is provided], * * * the range of possibilities is a
broad one and the First Amendment implications
may vary according to the precise contours of the
plan that is formulated. For example, a program
whereby a former parochial school teacher is paid
with Title I funds to teach full time in a parochial
school undoubtedly would present quite different
problems than if a public school teacher, solely un-
der public control, is sent into a parochial school to
teach special remedial courses a few hours a week.
At this time we intimate no view as to the Estab-
lishment Clause effect of any particular program.

The task of deciding when the Establishment
Clause is implicated in the context of parochial
school aid has proved to be a delicate one for the
Court. Usually it requires a careful evaluation of
the facts of the particular case. See, e.g., Lemon v.
Kurtzman, 403 U.S. 602 (1971), and Tilton v.
Richardson, 403 U.S. 672 (1971). It would be
wholly inappropriate for us to attempt to render an

...............................................................................................................
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opinion on the First Amendment issue when no
specific plan is before us.
In this case, the Court has before it not only a specific
plan but a detailed record of how that plan was imple-
mented over an extended period.

In general, the Court’s decisions under the “entangle-
ment” branch of Establishment Clause analysis rest on
empirical judgments about several issues: how public
employees will perform on the premises of religiously
oriented schools; what means are available to education
officials in their efforts to supervise teachers; how will-
ing officials are to provide, and teachers are to accept,
the necessary supervision; and whether these must be
extensive and problematic dealings between public au-
thorities and the nonpublic schools whose students are
aided by the public program. The record in this case
provides the Court with an unusually complete basis for
making these empirical judgments.

c. Finally, the nature of adjudication under the Es-
tablishment Clause in cases involving aid to nonpublic
school students makes it particularly appropriate for
the Court to consider this case in tandem with Grand
Rapids. As the Court has frequently noted, in this area
the law must be particularly sensitive to the specific
facts of the program at issue, and doctrine develops on
a case-by-case basis, not in broad strokes. See, e.g.,
Lemon, 403 U.S. at 624-625; Regan, 444 U.S. at 662;
Nyquist, 413 U.S. 756, 761 & n.5 (1973).

By considering this case and Grand Rapids together,
the Court will be afforded a more complete view of the
“range of possibilities” (Wheeler, 417 U.S. at 426) of on-
premises remedial instruction. As a result, the Court
will be able to make its decision on the basis of greater
information and will be able to provide more complete
guidance to lower courts concerning which aspects of a
program are significant and how far the principles of
decision should extend. By contrast, a decision in
Grand Rapids alone may leave unresolved the econstitu-
tional questions that the court of appeals’ decision
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raises about the program that has been challenged in
this case.

CONCLUSION

Probable jurisdiction should be noted. We ask that
the Court schedule the case for oral argument in tan-
dem with No. 83-990, School District of the City of
Grand Rapids v. Ball, and we are prepared to file our
brief on the merits on an an accelerated basis to the end
that this may be done without undue delay.?

Respectfully submitted.

REX E. LEE
Solicitor General
RicHARD K. WILLARD
Acting Assistant Attorney General
PAUL M. BaTor
Deputy Solicitor General
DaviD A. STRAUSS
Asststant to the Solicitor General

ANTHONY J. STEINMEYER
MICHAEL JAY SINGER
Attorneys
AUGUST 1984

® As we explained (see bage , note, supra), all of the par-
ties appealing from the court of appeals’ decision are prepared
to file a brief by October 15, 1984, in time to allow the Court to
hear oral argument on this case (and Grand Rapids) during the
December argument session.
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POINTS TO MAKE IN DISCUSSING CRIMINAL LAW REFORM EFFORTS

First, as to the progress of criminal law reform in both
houses, the Senate has acted, but the House has not. The Senate
has passed a comprehensive, 46-part crime package by the
overwhelmingly vote of 91 to 1. It has also passed by wide margins
separate bills dealing with habeas corpus, the exclusionary rule,
and capital punishment. The Administration strongly supports each
of these bills. Meanwhile, in the House, the leadership has taken
a piecemeal approach that so far has been unproductive, and in
somge respects counterproductive.

Second, given recent polls showing that crime ranks
among the foremost concerns of American voters, it is no wonder
that the Speaker of the House and the Chairman of the House
Judiciary Committee have finally agreed to process several of the
bills that have been stuck for months at the committee stage.
These include House proposals on bail, sentencing, forfeiture,
drug diversion, foreign currency transactions, and the insanity
defense. The issues raised by these proposals deserve the fullest
debate on the House floor. Debate should not be cut short by
parliamentary techniques.

Third, the remarkable fact is, however, that the
leadership desires to process only these 6 items. There are no
fewer than 27 items upon which the House has yet to act this year,
and which evidently the leadership believes can continue to sit in
committee in-boxes. These include amendments concerning labor
racketeering, violent crime, serious non-violent offenses, and
various procedural issues. They also include habeas corpus, the
exclusionary rule, and capital punishment. Reform of the federal
criminal laws should be comprehensive, covering all of the laws in
need of repair. The urgency is for the House to process each and
every proposal, and to consider, as the Senate has, every area of
the law where criminals now prosper at the expense of society.

Fourth, as to the substance of legislation under active
consideration in the House, a few proposals parallel the ones
passed by the Senate and do promise to achieve significant reform.
One of these, for example, is the proposal on forfeiture. Most of
the proposals under consideration would, however, fall short of
accomplishing the necessary reform. And some would be
counterproductive -- they would only worsen the imbalance in the
law that currently favors the rights of criminals over those of
their victims and society.

One of these is the sentencing bill reported by the
House Judiciary Committee. The basic problem is that this bill
would weaken the sanctions of the current system. For example, it
would retain a parole system, facilitating release of felons long
before they finish serving their time. Also, it would make
sentencing more lenient by, among other things, sharply limiting
sentences for persons convicted of multiple offenses. Too, it




would make guidelines less binding upon the sentencing judge.
Further, it would allow defendants to harrass victims by giving
them the right to subpoena witnesses. The bill would also allow
defendants with previous felony convictions to deny that such
convictions ever occurred. In its current form, the House
sentencing bill would have to be considered not reform, but
anti-reform. The sentencing Pprovision in +the Senate's
comprehensive crime package, by contrast, constitutes authentic
reform, and it deserves full consideration in the House.

Fifth, finally, and obviously, there can be no criminal
law reform until the House of Representatives finally does act.
Yet? it is not Jjust action of any kind that is needed. Reform
worthy of the name must be comprehensive in scope and must address
the serious defects in our federal criminal law. The American
people deserve nothing less than the best efforts of both houses
of Congress.




